
I 



7 

20 

21 

22 

23 

2 

25 

2 

27 

2 

Jacqueline E. Mottek (State Bar No. 124448) 
Shana E. Scarlett (State Bas No. 217895) 
100 Pine Street, Suite 2600 
San Francisco, CA 941 11 
Telephone: (415) 288-4545 
Facsimile: (415) 288-4534 

embers of Plaintiffs' Executive C o ~ i ~ e e  

Coordination Proceeding 1 
Special Title (Rule 155O(b)) ) 

1 
1 
1 
1 

' 1  

1 
This document relates to: ) 

1 

1 
C H R I ~ T ~ ~  MORTON, GHMS 
NGUYECN, DELORES JOHNS0 
and MOLLY W I T E ,  on Behalf 
of Themselves and All Others S ~ l a r ~ y  
Situated, 

) 

YS. 

9 )  

1 

.C.C.P. No. 4332 
Case No. R604137699 

DEMAND FOR JURY T 

C 
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”de fend~ t”~ .  

3. 

c o n s ~ e r s  who either are or, during the perio 

filing of this action to the present, were subscribers to defendant’s Vvireless tefephone service 

agreements that include an early t e ~ a t ~ o n  fee provision (“‘Service Contracts” 

ontracts, c o n s ~ e r s  are tethere to defendant’s service for a specified 

typically one or two years, as a term and condition of receiving service. 

4. Pursuant to the Service Contracts, plaintiffs and class members who termi 

efore the expiration of this agreement - even, for ~ ~ p l e ,  because they unexpe 

service does not work at their home - are subject to ear 

~ o ~ t  of a p p r o x ~ t e l y  $175.00-$200.00 per telephone n ~ b e r ,  in ad 

for breach of the Service Contract y, for example, ‘ n o n p a ~ ~ n t  

to other ~ o ~ t ~  

early te~ina t ion  penalties are also imposed if the defendant t e ~ i n a t ~ s ~ t h e  Service Contract for, 

among other things, nonpayment by the consumer. 

5 .  This early t ~ ~ n a t i o ~  -$200.00 per telep 

. ~ l a i ~ t i f f s  are i 
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early t e~ ina t ion  penalties. 

laintiffs are informed and believe that the six major wireless carriers in ~ a l i f o ~ a ,  

the coord~ated ~ e l ~ ~ o ~ e  ~ e ~ ~ i n a ~ ~ o n  Fee C ~ e s ~  have 

c a p ~ ~ d  a p p r o x i ~ a ~ l y  96% to 100% of the market for wirefess telephone services in Calif0 

Each of these wireless carriers 

termination penalties in their Service Contracts. 

imposed and continues to impose these unenforceable early 

9, The flat-fee early t e ~ ~ a t i o ~  fees imposed by the defendant constitute 

at are void and ~ e ~ o r c e a b l e  as a matter of 

fair under California’s Unfidr o ~ ~ e ~ i t i o n  Law (“U 

Giv. Code §167 

unconscionable under Cal. Civ. Code 0 Ij Legal Remedies Act 

(““LRA”). 

laintiffs therefore seek, as eged with greater particularity below, to (a) 

~ e ~ ~ y  enjoin defe om ~llecting, e n f o ~ ~ g  and/or threat 

aintiffs to defend 

ail such other an 

c .  
. .  . . -  . , . ”  
.. . 
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ursumt to an order of this Court dated June 7,2005 in the coordinated proceed~ngs C e ~ ~ ~ o ~ e  

d e f e n d ~ t  has syste~atically and c o ~ ~ ~ l l y  conducted business in the County of A l ~ e ~  and 

~ o u ~ ~ ~ t  the State of California. Venue is proper in this Court pursuant to Cal. Bus. & 

Code Ij 17204 and Cal. Civ. Code $1780 because defendant conducts business in the County of 

Almeda and t ~ o u ~ o u t  the State of California. laintiffs are ini5ormed and believe that defe~dant 

revenue from the practices alleged to eir sale o 

ess telephone services in 

subject matter j ~ i s ~ c t i o n  over this class action does not exist. 

Complete diversity of citizenship between plaintiffs and defendant does not exist. 

applicable federd law, compensatory damages, punitive damages, attorneys' fees 

e aggregated to meet the mini 

I I I 

I I I 

V E ~ ~ O ~  
44732 
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was, during the period extending fkom four years immediately prior to the filing of this action to 

resent, a subscriber to the wireless telephone services of V e r ~ ~ o n  an entered into a ~ e ~ i c e  

~ o n ~ a c t  that included, as a tern and condition of service, a r ~ q u i r e ~ e n t  that she early 

t e ~ ~ a t i o ~  penalty in the event she elected to terminate her service before the expiration of her 

Service Contract. In or about 2001 or 2002, Ms. Morton paid an early termination penalty to 

orton suff‘ered an injury in fact resulting in oss of money or property as a 

na Nguyen ~‘Nguyen”) is a resident of Aliso Viejo, C ~ i f o ~ ~  who 

is a subscriber to the wireless telephone services of ~ e r i z o n  in C a l i € o ~ a  and who, during the 

period extending from four years immediately prior to the filing of this action to the present, 

entered into a two-year Service Contract with Verizon that included, as a term and  conditio^ of 

service, a require~ent that s early t e ~ ~ a t i o n  penalty in. the eve 

exp~rat~on of her Semi 

fact that is concr 

clause impos~ng 

44732 
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n lower rates andlor better 

to the wireless telephone services of Verizon in C a l i f o ~ a  and entered into a Service ~ o n ~ c t  with 

Verizon that included, as a term and condition of service, a requirement that she pay an early 

enalty in the event she electe service before the exp~ation of her 

te paid early t e ~ a t i o n  penalties to V e ~ ~ o n .  te sugered 

injury in fact resulting in the loss of money or property as a result of having paid the early 

termination penalty. 

its principal place Q 

erizon Wireless sells its wireless service to  illi ions of consumers in C a l i f o ~ a  

and elsewhere. 

20. The true names and capacities (~hether  individual, corporate, associate or 

to ~ l a i n ~ f f s .  ~ ~ e ~ e f o r ~ ,  

~ T I O ~  FEES ST 
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into a Service Contract with Verizon. 

23. Verizon distributes its Service Contracts on preprinted standardized forms, that are 

not subject to modification or negotiation and are presented to prospective subscribers on a “take it 

eave it” basis. Each of the defendant’s postpaid term Service C o n ~ c t s  is a contract of 

er ~ ~ i f o m i a  law. 

24. Each of the defendant’s Service Contracts includes, as a term and condition of 

service, that subscribers pay flat-fee early t e~ ina t ion  penalties if for any reason they seek to 

terminate service before the expiration of the contract period. Typically, defendant’s Service 

Contracts expressly require, as a term and condition of service, that customers terminating service 

efore the expiration of a specified term ay penalties of appro y $~75.00-~200.00 

44732 
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$200.00 per telephone number or 

until the expiration of the term, longer than he or she otherwise ~ o u l d  have if not for the early 

or alternatively continue paying for the unwanted service 

27. Plaintiffs and the class members are further strongly discouraged and, as a practical 

matter effectively prevented, fiom terminating service with defendant ecause, inter alia, the other 

five wireless providers in California who provide service to etween 96% and 100% of ~ a l i f o ~ a  

who are also defendants this ~oQrdinated oceeding in C e i ~ ~ ~ ~ e  ~ e r ~ i ~ a i j o ~  

Fee ~ ~ s e ~ ,  also require ayment of early termi~t ion same ~ O ~ t S .  

28. ~ l ~ n t i ~ s  are informed and believe fendant's early t e r m ~ t i o n  penalty 

rovisions have permitted defendant to collect significant revenues as a result of: (a) the ~ a ~ e n t  

of the early ~ e ~ ~ a t i o n  penalties themselves and (b) the revenue generated by tethering p l ~ n ~ i ~ s  

to defendant's service for at least the original con~act  perio st eases, for additio~a 

years. 

29. The early te 

e for wireless sewice o 

or 

44732 
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e ear ty is ensate 

1 is a 

and s ~ d ~ d i z e d  

ights TO Change This ~ ~ e e ~ e ~ ~  

Except as exp~citly p e ~ ~ e d  by this agreement, you must maintain 
service with us for your minimum term plus any additional time required by 
any promotions you accept. IF YOU END YOUR SERVICE SOONER, 
OR WE: TERMINATE YOUR SERVICE FOR GOOD CAUSE 
MITST PAY UP TO $175 PER WIRELBS PHONE NUNBER 
EARLY  ATION ION FEE .... After your min.imum term, you’ll 
become a month-to-month customer under this agreement and can end 
any time by giving us notice. If fed& law requires us to let you keep 
wireless phone number after early termination, we may charge a fee. If at 
any time you change your service, you’ll be subject to any requirements, 
such as a new minimum term, we set for that change. 

Ex. B at 1. Plaintiffs are informed and believe that they and members of the class who have 

elected to terminate their Service Contract before the end of the term are currently being charge 

$20~.00 per telephone number rather than the approx~ately $ 

number fee reflecte in the Service Contract. 

33. The early termination penalty is not a reasonable estimate of damages suffered 

defendant upon the early termination of a subscriber’s Service Contract (if, indeed, defendant 

suffers any damages at all in the event of such early term~ation) but, rather, is designed to tether 

efendant’s subscribers to d e f e ~ d ~ t ’ s  service rve as a d i s ~ ~ n t i v e  to prevent defe s 

swi t c~ng  to c o ~ p e ~ ~ n g  servi e 

efendant s a e r s  any d n early t e ~ ~ a ~ o n  

subsc~ber’s Service ~ o ~ ~ c t ,  it is neither  practicable nor 

44732 
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e class the plaintiffs seek to represent is define 

All California consumer subscribers to defendant’s wireless telephone 
service pursuant to contracts which include an early t e ~ ~ t i o n  fee 
provision or who have p an early termination fee 
an early termination fee the defendant at any tim 
until the present. 

Numerositv o f  the Class: The class is composed of at east tens of thousands of 37. 

persons, and possibly exceeds several hundred thousand individuals who were subscribers to 

defend~t’s wireless telephone services under a Service Con~act or paid early t e ~ i ~ ~ o n  

endties to defendant, the joinder o ~ ~ h i c ~  in one  actio^ would be impr~c~cable~  

ough this class action will benefit both the parties an 

of individu~ members of the class are ascertainable through the defendant’s billing records. 

3 8. Existence and Predominance of Common Questions of Fact and Law: 

well-defined community of interest in the questions of law and fact involved affecting the members 

to the class p r e d o ~ i n ~ t e  over 

(a) ether the early t ~ ~ i n a t i o n  

ice 
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@) 

c o n ~ i ~ ~ g  the early t e ~ i ~ t i o ~  

Service C o n ~ c t s .  

39. 

Whether 'Verizon should be enjoined from ~ i s se~ ina t ing  Service Con~acts 

rovision andlor from enforcing the 

Tvpicalitv: Plaintiffs' claims are typical of the claims of the class members, having 

either paid the early termination penalties charged by defendant or being deterred from terminating 

their Service Con~acts because of these illegal penalties. 

y suffered injury arising fiom de€end~t's vi 

all members of the class 

40. Adeciuacv: Pl~ntiffs are adequate representatives of the class because their interests 

do not contlict with the interests of the class members they seek to represent. 

and adequately represent and protect the interests of the class because 

laintiffs will fairly 

ey are not antagonistic to 

laintiffs have retained counsel who are competent and experienced in the prosecution o 

class action l i ~ g a ~ i o n ~  

444732 
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ode §1671(d) and is ~ l a ~ l ,  void and ~ e n f o r c e a b l ~  under this statute. 

of this Court preliminarily and permanently enjoining de€endant from further e ~ o r c e m e ~ t  an 

defend~t  to: 

(a) 

(b) 

c> 

Immediately cease its unlawfiil facts and practices; 

ake full restitution of all monies ~ o n g ~ l l y  o ~ ~ a ~ e d ;  an 

isgorge all ill-gotten revenues and/or profits. 

ali 

ainti e a~~egat io~s c o ~ t ~ n  

47. 
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disgorgement of wrongfully obtained profits, attorneys’ fees and costs and my other appropriate 

5 1. Plaintiffs hereby incorporate by reference the allegations contained in all preceding 

~ a ~ ~ p h s  of this co~plaint. 

52. Plaintiffs Johnson, Morton and ite bring this claim ~ d i y i d ~ a ~ l y  and on 

the class against defendant Verizon. 

efendant’s continuing imposition of afi l ,   conscionable 

a f i l  business practice in vialatio early t ~ ~ ~ a t i o ~  penalties constitutes an 

Prof. Code 0 3 17200, et seg. Plaintiffs J o ~ s o n ,  ~ o ~ o n  an 

44732 
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extreme~y difficult to ~ e ~ ~ e ,  and the early te~ina t ion  fees i 

reasonable ~ e a s ~ e  or approxi~ation of such damages. The d e f e n d ~ t ~ s  Service Contract is 

defendant has violated Cal. Civ. Code §1671(d). 

56. The early termination penalty contained in the defendant’s Service Contract also 

, Civ. Code $1670.5 and 1750, et seq., because the ination penalties are 

~conscionab~e.  

in~lusion of the eady t e~ ina t ion  penalty in the Service Contract or in the ~ o ~ t  of the early 

t e ~ n a t i o n  penalty. The Service Contract is presented to prospective term subscribers on a ‘ 

or leave it” basis, with no o p p o ~ i t y  or possibility of negotiating any ~ ~ e r e n t  terns and 

conditions with defendants. 

rospective tern subscribers have no meaning 

he early t e r ~ n a t i o ~  

WS T 
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~ ~ ~ i a t e l y  cease its 

&e full r e ~ i ~ t i o n  of all monies 

isgorge all ill-gotten r e ~ e n ~ e s  

aragraphs of this complaint. 

61. Plaintiffs Johnson, Morton and White bring this claim ~ n d i v i d ~ ~ l y  and on behalf of 

the class against defendant Verizon. 

he conduct of  defend^^ as erein alleged, consti fair b u s ~ e s s  ~ractice 

within the meaning of Cal. f. Code $Ij17200, et seq. 

’ 63. efendant violated the “unfair” prong of the by imposing its early t e r ~ n a ~ o n  

charges as aIleged above, by requiring its term subscribers to sign contracts of adhesion that 

include an early termination penalty, by enforcing the contractual provisions that provide for the 

y imposing and collec~ng s 

eir i n~ lus io~  in ~ e ~ i c ~  
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on penalties also violate 

purposes for which the earl 

and the class from freely choosing a wireless carrier by imposing unnecessary costs when 

switching carriers, and impede free competition between carriers on price, coverage, service 

quality, terns of service, t ec~ology and ease of use. 

efendant’s early te~ina t ion  penalty practices also violates ‘ ~ ~ f ~ r ”  prong of 

practice is oppressive, ~ s c ~ p u l o u s  or s ~ b s t ~ t i a ~ l y  injurious to consum~rs. 

Defendant’s early termination penalty charges violates this standar for “unfair business practices” 

for the same reasons stated in the preceding two paragraphs, 

oppressive and s ~ b s ~ t i a  ly injurious to the subscriber wh 
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paragraphs of this c o ~ p l ~ n t ,  

laintiffs Johnson, 

ass against defendant Verizon. 

y imposing the illegal early termination penalties referenced hereinabove, 

defendant has charged members of the class for such penalties in violation of statutory and 

ohnson, Morton Le and the members of e class have suffere 

arm as a proximate result of the violations of law and wrongful conduct of the defendant allege 

herein. 

f defendant is permitted to keep monies collected under such illeg 

penalty clauses, it will be unjustly e ~ ~ c h e d  at the expense of members of the class. 

EREFORE, plaintiffs Johnson, ~ 0 ~ 0 ~  and 73. te seek an order requir~ng 

ediately cease its u 

(e> isgorge all ~ ~ l - g o ~ e ~  

1 1 If 
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members as early t e ~ i n ~ t i o n  penalties. 

78. FORE, plainti~s J o ~ s o n ,  te seek an order r e q ~ ~ n g  

ay damages according to proof; 

(b) 

(c) 

Immediately cease its ~ l a ~ l  acts and practices; 

Make fuli restitution of all monies wrongfully obtained; and 

isgorge all ill-gotten revenues andlor profits. 

ER FO LIEF 

FOW, plaintiffs on behalf of themselves an on behalf of the clas 

appointing plaintiffs and their A. For an order certifying the class, 

counsel of record to represent the class; 

. For a permanent injunction enjoining defend~t ,  its partners, joint ventures, 

or c o m p e ~ s a t o ~  damages andor fuil r e s t ~ ~ t i o  

usiness p ~ c t i c e s ~  including d ~ s g o r g e ~ e ~ t  
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as 

ac 

er; 

. :.For payment of reasonable a ~ o ~ e y s ’  fees; an 

J. For such other r. 

l a~ t i f f s  hereby demm 

ate& June 24,2005 ~ e s p e c t ~ l ~ y  submitted, 

 SO^, P L ~ T Z ~  
B-USER, LLP 
Alan R Plutzik (State I3 
L. Timothy Fisher (Stat 
2 125 Okk Grove Road, Suite 120 
Walnut Creek, CA 94598 
Telephone: (925) 945-0200 
Facsimile: (925) 945-8792 

Liaison Counsel for Plaintiffs and  ember of 
Plaintiffs’ Executive Committee 

LEMCH CQUGHL,IN S T O ~  GELLER 
& ROBBNS 
Reed R. Kathrein (State Bar 
Jacqueline E. Mottek (State 
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Telephone: (949) 975-0512 

Oakland, CA 94606 
Telephone: (5 10) 434-78OQ 
Facsimile: (5 10) 434-7804 

Facsimile: (213) 480-4120 

Attorneys for P ~ ~ n ~ i f f ~  
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5 F C  

e OF EDA J 

EARLY T E ~ A ~ O N  FEE CLAI~S 
) BASED ON F~EMPTION. 
1 
1 
1 

The motions of Defendants came on for hearing on December 11,2002, in 

Department 22 of this Court, the Honorable Ronald M. Sabraw presiding. Counsel 

appeared on behalf of Plaintiffs and on behalfof Defendants. Afier consideration of the 

points and authorities and the evidence, as well as the oral argument of counsel, IT IS 

ORDERED as follows: Demuner to Early Termination Fee Claims (Preemption) is 

OVERRULED. 

OVERVIEW. 

The Demurrer is based on the preempl~ye effect of the Federal ~ ~ ~ u ~ c a t i o ~  

Act (“FCA”). The relevant provision, 47 U.S.C. 332(c)(3)(A), stales, “no State or locd 

government shall have any authority to regulate the entry of or the rates charged by any 

commercial mobile service or any private mobile service, except that this paragraph shall 

1 
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not p r o ~ i b ~ t  a Stale from ~ e g ~ a t ~ g  the other terms and conditions of co~merci  

services.” 

The sole issue presented is whether 

and condjtions of commercial mobile services.”  end^^ do not assert that the ET 

~ ~ ~ r n s  the “entry of‘ any vider info the r n ~ k e ~ .  

basis €or p~emption. 

The FCA does not have broad preemptive effect, and includes a “savings clause.” 

47 U.S.C. 414. in addition, the e~orcement provisions in the FCA supplement rather 

than replace the claims procedures under state law. Fireless Conswners ~ ~ ~ j a ~ c e  (2000) 

15 FCC 17021 at para 35. 

DEFENDANTS. 

Defendants argue for a broad definition of “rates charged.” The FCC interprets 

the “rates charged by“ language in the first sentence of 0 ~32(c)(3)(A) to ”prohibit states 

from prescribing, setting or fixing rates” of wireless service providers. 

preemption applies to rates and rate structures. In re S o u ~ ~ e s t g r n  Bell, 14 FCCR 19898, 

paras 7 and 20. 

From the reference to “rate structure,” Defendants argue that “rates” means 

“financial considerations that affect rates.” More specifically, Defendants assert that 

kTFs are part of the rate structure because Defendants subsidize sales of handsets at the 

initiation of consumer contracts and they recover the cost of handsets through rates if the 

conttacts run to term and through ETFs if the contracts terminate early. 

2 
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efendants have not presented any evidence (because this is a d e m u ~ e r ~ .  

(and the facts of other cases) to suggest that ETFs a 

resent a four step ~ g ~ e n ~ .  

First, pricing is com~~icated. In the m ~ t ~ e ~  of I m p l e m e ~ t ~ ~ i o n  o~Section 600~~). 

,8868 para 70, states, “For mobile radio services, price is a compli~ted 

Mar prices have at least t are m o n ~ y  access, 

per minute peak-use period, and per minute off-peak-use period charges. 

there may be fees for acti~ation~ termination, and roaming. In some b ~ d l e d  offerings, 

monthly access charges are combined with a certain number of “free” minutes of usage. 

Further, contract length may be a factor. It is also useful to know definitions such as what 

is the peak period and what are billing increments. Funher complicat~ng the analysis, 

cellular contracts often include bundled terminal equipment. .. .. Finally, cellular service 

providers typically offer several pricing options, each aimed at a different type of 

customer.” 

Second, wireless carriers can subsidize handsets to decrease the up front costs to 

consumers. In lhe MaIter ~~inIerconneciion and Resale Obligations Pertaining to 

Commercial Mobile Radio Services, 14 FCCR 16340, para 29; Public Mobile Services, 

67 FR 77175, para 8. 

Third, wireless ~ i ~ s  can recoup the cost of thesubsidized handsets over the life 

of the one or two year agreement, or, in the event of early termination, through the E n .  

Fourth, as a result, the ETF is a significant factor in the rate structure offered by 

27 the carriers. 
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 eref fore^ accoiding to is part of the rate structure and any 

from v ~ i o ~ s  FCC decisions. In addition, it was accepted by the trial judge in C u ~ u ~ ~ r  

~ust ice F~undation v. Pacgc Bell, Angeles C o ~ ~  Sup~rior Co 

ased on the evidence presented in that case. 

~LA~TIFFS. 

Plaintiffs argue for a n ~ o w e i  de~nition of “rates charged” and a broader 

de~nition of “the other teims and conditions of commercial mobile services.” 

assert that a rate is by definition a charge for a unit of services. BaN v. CTE ~ o ~ i Z ~ e t  

(2000) 81 Cal.App.4’ 529,538; In re Soufthwe~fern Bell, 14 FCCR 19898, para 19. 

Plaintiffs argue that the ETFs are unrelated to the provision of any cellular service 

and do not relate to any unit of service. From Piaintiffs’ perspective, ihe ETFs are 

liquidated damages imposed upon the premature termination of the contract and the 

consumer receives no services in exchange for the ETF. 

F ~ ~ e r m o r e ,  Plaintiffs point out that state regulation of ETFS is not interference 

with the rate structure merecy because it may increase the cost of doing business. In k 

the mutler ofpetition of Pilfencrie~~ornmunicationr, Inc. for Declaratory Ruling 

Regarding Preemption of the Texas Public Utility Regularory Act of1995, 13 FCCR 

1735, I745, para 21, the FCC stated, “an interpretation of section 332(c)(3)(A) that 

equates state actions that may increase the costs of doing business with rate regulation 

“would have the effect of gutting nearly all regulatory authority over wireless 

telecommunications, a result that Congress did not envision.“” Scc also Spielhok v. 

4 



SMper~ffr Court (2001) 86 eal. App. 4t 
I 

3 

DECISION. 
5 

5 

7 

Court concludes that it c ~ o ~  dete&ine at t is stags of the p r o ~ e d ~ g s  

w h e ~ e r  the ETFs are “rates charged.” Therefore, the demurrer to the 

Fee Claims based on preemption is OVE~ULED. 

9 

l o  

11 

12 

13 

14 

The legal standard for the Court to apply is unsettled. 47 USC 332(c)(3f refers to 

“rates,”’ but it is unclear what Congress intended when it used that word. The federal 

. legislative history provides some examples of matters that are not preempted, but does 

not address ETFs directly. H.R. Rep. 03-1 11, reprinted at 1993 U.S.S.C.A.N. 587,588. 

It is unclear whether the reference to “the bundling of services and equipment” in the 

15 

l6 

17 

18 

19 
2o defined as a cost per unit of service. 8 6  Caf.App.4” at 538. In contrast, Spieiholz v. 

21 

22 

23 

24 

25 

26 

27 

legislative history refers to matters such as incorporating the price of handsets into the 

rates charged for cell phone services. 

The two most relevant California cases take different approaches. Ball v. GTE 

~ o b i l n e t  (2000) 81 CaI.App.4” 529, reads the statute lilerally and suggests that “rate” is 

Superior Cowf (2001) 86 CaI. App. 4th 1366, suggests that the word “rates” in section 

332 refers to any direct price controls and is the mirror image ofthe word “charges” in 47 

U.S.C. 205(a). 86 Cal.AppAm at 1373-1374. 

The decisions of the FGC do not address directly whether the states can regulate 

ETFs. Similarly, the federaf and state trial court decisions from around the country are 



e decisions axe fact specific and few set fo 

3 e factual a l ~ e ~ a t ~ o n s  are also unsettled. %is is a coordinat~d p~Q~eeding 

inyoiy~ng six major d e f e n d ~ t s  and there are m ~ t i p l e  compiain~ against each d e f e ~ d ~ n ~ ,  

each with different factual allegations. In addition, efendan~ suggest  hat the Court 

should infer certain facts from the ~ n d u s ~  prac~ices suggested by FCC decisions. The 

Court is relUCt~t to apply uncertain h W  to inconsistent pleadings and genera! Statements 

5 

6 

7 

8 

9 of industry practices. 

The Court holds that the evaIu~(ion of whether ETFs are “rates” or “other terms 10 

and conditions” will require a decision based on consistent pleadings or on an evidentia~ 

record on summary judgment or at trial. See in the matter ~ ~ P $ t i ~ ~ o n  of P ~ f t e n c r i e ~  

Co~munications, Inc. for ~ e c ~ u r u r o r ~  Ruling Regording Preemption ofthe Texas Public 

Utility Repfalory Act of 1995, 13 FCCR 1735, 1744, fn 52 (“Establishing with 

p ~ i c u I ~ i t y  a demarcation between preempted rate regulation and retained state authority 

over terms and condit~oRs requires a more fully developed record than is presented by the 

[Connecticut Department of Utility Control] Petition and related comments.“) 

12 

13 

I 

15 

l7 

18 

19 

20 

23 Angeles County Superior Court, Case #BC 214554, was decided at the summary 

22 judgment stage and that the court made express factual findings based on undisputed 

23 evidence. FCC decisions are also based on evidence. In the maffer of the Petition ofrhe 
24 

People ofCa!i$urnia, 10 FCCR 7486, para 5 (“[WJhlle a state should have discretion to 
25 

submit whatever evidence it believes is persuasive, a petition to retaln regulatory 
26 

27 
authority must be grounded on demonstrable evldence.”). 

The Court observes that Consumer Jlrstice Foundation v. Pacific Bell, hs 

6 
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’ I  Dated: 
12 
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14 

IS 
16 

17 

18 

19 

20 

21 

22 

23 

24 

25 
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RONALD M. SABRAW, 
JUDGE OF THE SUPERIOR COURT 
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OF THE S U P ~ ~ I  RT 

) J.C.C.P. 4332 
) 

EXPERT W I ~ E § S E § .  

) Date: February 8,2005 
) Time: 9:OO 
) Dept.: 22 

The motion of Defendants regarding the conduct of trial came on for 

ebruary 8,2005, in epartment 22 of this Court, the onorable Ronald 

presiding. Counsel appeared on behalf of Plainti~fs and on behalf of 

addition, the Court considered issues as part of the case management process. After 

consideration of the points and authorities and the evidence, as well as the oral argument 

/// 

lil 

Ill 

27 



L 

2 N 

3 

s for regarding ~ r o c e ~ u r e s  for resolution of factuaf disputes 4 

5 

6 

7 

8 

relevant to the preern 

9 earlier dec~ded that there would e a prelimina~ hearing on 

efendants’ preemption defense ( anuary 22,2004), that the jury would decide 
1 1  

12 

13 

14 

the factual disputes relevant to the preemption defense because the facts relevant to the 

reemption defense overlap subst~tiaIly with the facts relevant to the merits ( 

June 8,2004), an then changed course an vacated the prelimina~ hearing ( 

15 January 22,2004). 

16 

17 

18 

9 

20 

 lai in tiffs argue that this motion is an improper motion for reconsideration under 

. 1008. The Court finds that the motion is proper. First, it is unclear whether the 

Court’s decision to vacate the preliminary hearing on the preemption defense also vacated 

the order regarding the procedures for that preliminary hearing. The Co 

2 1 Order of June 8,2004, was vacated when the preliminary hearing was dropped. 

22 

23 

23 

25 

Therefore, there is no existing order for the Court to reconsider. Secon 

, 2004, remained in effect, Defendants cou 

that order. The Court’s case management 

the merits at trial is a new fact that w a ~ ~ t s  b r ~ n ~ i n g  the motio 26 

27 

2 



S. 
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4 

5 
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7 
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10 

11  

12 

3 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

consistency have not change 

at. 

laintiffs assert lega aintiffs are entitle 

fornia ~ o n s t i t ~ t i  

ims are preemp~ed by the Federal Gom~unjcat~ons 

t ~rovjsjon, 47 U.S.G. 332(c)(3)(A)? states, “no State or loca 

legal claims such as the c1 

g o v e r ~ e n t  shall have any authority to regulate the entry of or the rates charged 

commercial mobile service or any private mobile service, except that this p~agraph  shall 

not prohibit a State from regulating the other ternis and condjtions of co~mercial mobile 

services.” The preempt~o~ defense rests on the factual issue of ~ h e t h e r  the 

“rates charged” or “other terms and conditions of c o m ~ e r c i a ~  mobile services.” 

In the usual situation “Preemption is a legal issue involving statutory construction and the 

asce~ainment of legislative intent.” ~ p i e ~ ~ o l z  v. ~ ~ ~ ~ e r i o r  Court (2001) 86 Cal. App. 4th 

Therefore, as a genera1 matter, the Court, not a jury, determines jurisdictional 

facts. In People v. ~ ~ p e r i ~ r  Court ( P ~ ~ s ~ e n ~ i ~ ~  (2002) 103 Cal. App. 4th 409,429, the 

court states, “Ordinarily, where a jurisdictional issue is separable from the merits of a 

case, the court may dete ine jurisdi~tion and is free to hear evidence regarding 

le on that issue prior to trial, resolving factual disputes where 

necessary. The existence of dispute 

 valuating for itself the merits of j~isdictional claims.” 

aterial facts will not preclude the trial cou 

3 



2 

2 

5 

6 

7 

9 

10 

1 1  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

i ~ ~ i o n  is not relate 

Court states, “Te~itorial juris tion establishes the 

not the d e f e n d ~ ~ l s  cuIpabjlit t e ~ i t o ~ a l  jurjsdictio 

crime c o m ~ i t ~ e d  by a e f e n d ~ t ,  it generally would e 

te~itoria1 jurisd~ction does not signify the defendant i 

that a defendant c a ~ o t  be convicted of a crime unless te~itorjal jurisdiction exists, 

neither should he or she be acquitted because territorial jurisdiction is lacking. 

jurisdiction, a court has no authority to act in the matter and cannot enter judgment either 

in favor of or against the defendant. Thus, if it appears, after a jury has been empaneled, 

that a court is without ju~sdiction to try the defendant, t is directed by statute to 

discharge the jury and the defendant . . ., not to enter judgment in the defendant’s favor.” 

The Court holds that the Court, not ajury, will d e t e ~ i n e  the factual question of 

whether the ETFs are “rates charged” or “other terms and conditions.s’ This is the 

consistent with the recent direction and rationale of Betts. ~ a r a p ~ a s i n g  Beth, the 

preemption defense establishes the court’s authority to resolve the ETF claims, not the 

nlerits of the claims. 

their ETF claims to t 

in this C Q U ~ C  would not signifL that TFs are “just and reasonable c 

e FCA preempts the ciaims, then the plaintiffs can present 

.C. under 47 U.S.C. 9 205 an 208. A finding of ~reemption 

efendants cannot be f o u n ~  liable for unl 1 ETFs in this court if the 

claims are preemp ey obtain judicial approva1 (or res judical effect) if 

out jurisdiction, the court has no aut~ori  



3 ant, an 

gment in the d e ~ e n d ~ t ’ s  favor. 
5 

6 

7 

8 

as previousiy expressed c o n c e ~  t 

e relevant to preem tion hearing and the evidence r e l e v ~ t  to the 

e s i g n i ~ c ~ t  overlap 

merits and that the factual ~ndings  concerning preem 

9 merits of PlaintifPs claims. Q address the goal of consistency, in the 

l o  2004, at page 5:8-1 , the Court stated, ““[]he Court, not the jury, will decide whether the 

1 1  

12 

13 

ETFs are “rates charged” or “other terms and conditions of commercial mobile services.” 

The role of the jury will be to make factua findings that are necessary for or relevant to 

both the preemption issue and the merits of the case. The Court will then make the 

15 ultimate decision in light of those factual findings.” 

16 

17 

18 

19 

make 

issues 

20 

The Court remains concerne with the specter that the Court and the jury ~ i g h t  

nconsistent factual findings as they resolve separately the preemption and merits 

but modifies its approach consistent with the direction of Betts. 

The Court will resolve all factual issues related to preemption. The Court will 

also entertain suggestions prior to trial about how to (1) avoid the possibility of 

22 

23 

24 

25 

26 

27 

inc~nsistent factual ~ndings  and/or (2) accept the possibility of i~consistent factual 

ut make a clear recor so the inconsistencies are explic~t and the Cou 

e whether there has been error. 

5 
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1 1  
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E 

agreed to the concept of the depositions but not the particulars. 

ust make each defense expert who submitte a dec~ara~ion in 

position to the motion for class ce i~cat ion available for a deposition of no 

9 hours in length (excluding breaks) taking face over no more than two days. 

The depositions will take place within 75 miles of the Alameda County 

Courthouse. C.C.P. 2034(i)( 1). The Court has considered the request of 

the depositions take 

demonstrated the “exceptional hardship” required by section 2034(i)( 1). In addition, by 

setting the depositions in the Bay Area, the parties and the experts have more scheduling 

flexibility because there are no efficiencies to be gained by having the depositions on 

sequential days to limit travel expenses. urthernlore, the Court presumes (without 

evidence) that the experts signed retainer agreements and agreed to be available for 

depositions. 

oston. The Court finds that Defendants have not 

Plaintiffs must pay the defense experts their deposition rate for the actual hours of 

o not need to pay for travel time, reparation time, or 

el expenses of the expe ~~a in t i f f s  must pay for the reasonable 

expert, this includes up to $600 in airfare, $2 

for meals, taxis, and other expenses. 



ates ~ o n v e n i e ~ t  to 

cou~sel may agree ositions on ends an 

1 
3 ays. 

4 

5 

6 

7 

will not prec~ude further depositions of the experts 1 

experts on the merits of 

10 Dated: 
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J 2005 

June 16,2005 
9:OO am 
Dept 22 

e ~ e n d ~ ~ s  to stay this case pending the resolution of the FCC 

proceedings came on for hearing on June 16,2005, in Department 22 of this Court, tRe 

. Sabraw presiding. Counsei appeared on behalf o 

n d ~ t s .  The motion is 

SunCom, a wireless provider, and the CTIA, a telecom~unications trade 

association, have filed petitions with the CC that may be relevant to the resolution of 

the preemption issue in this coordinated proceeding.  lai in tiffs will be required to file any 

comments within 30 days of the pu~lication of the ublic Notice in the Federa 



sectio 
1 

to 

decide whether ETFs are “rates c arged” or “other 

addr~ssing this issue. 
5 

their  entire^ until the FCG issues it 
7 

FCC’s decision so that the Court c give it appropriate deference (cons~deration), 

9 

10 

Court will not defer (po one) these proceedings in the m e ~ t i m e .  

11 

12 

13 
Primary jurisdiction app ies where a claim is o~ginaliy cognizab 

and comes into play whenever enforcement of the claim requires the resolution of issues 

15 that, under a regulatory scheme, have been placed within the special competence of an 

* 
17 

18 

19 

20 

administrative body. In these cases, the judicial process is suspended pending referral of 

the relevant issues to the administrative body for its views. ~ a r ~ e r s  Ins. Exchange v. 

Superior Court (1992) 2 Gal. 4th 377,390. 

The primary jurisdiction doctrine advances two related policies: ( 

2 1 corn decisionmaking and efficiency by allowing courts to take advantage of 

22 

23 

administrative expertise and (2) it helps assure uniform application of regulatory laws 

~oxicerni~g the relev t issue. ~ a r ~ e r s ,  2 Ca a% 391. 

authority for inte 

Comm~ications Act and is i a better posit~on than % 

ow to c~aractcrize ETFs. AT&T Corp. Y. lo  



ting agenc~”~ ;  ~ ~ e v ~ o ~ ,  U. 

min~strative pol 

relevant statute is 

~ o ~ p l i c a t e d .  This C o u ~  will not make a decision on wheth 

or “other terms and conditions99 until the CC has had the o p ~ o ~ u n i ~  to consider the 

5 

6 

7 

his will advance bot of the policy justificat~ons for the 

doctrine. Defendants may make any appropriate ~ o t ~ o n  after the FCC issues its 

deter~ination. 
1 1  

12 

13 
not, however, resolve all the issues in 

it will resolve only the identifie issue within its area of expertise. J ~ n ~ ~ h ~ n  Neil (e 

15 Assoc., h e .  v. Junes (2004) 33 Cal. 4th 917, 931, states, “the doctrine of I ’  

jurisdiction” of adm~nistrative agencies . . . should be invoked to require resort to an 

ad~inistrative agency to resolve issues ~ t h i ~  its particular area o expertise.” The Court 

confirms the Iimited nature of the primary jurisdiction doctrine a few pages later, stating, 

“in the case of [administrative] exhaustion, the administrative agency must initially 

17 

18 

19 

20 

2 1 decide the “entire controversy,’’ whereas under the primary jurisdiction octrine, the court 

22 

23 

24 

25 

26 

“makes its own decision” based in part on the agency’s decision on an issue or issues 

w~thin the case.” J ~ n a t ~ ~ ~  ~ e ~ l ,  33 Cal. 

nature of the p ~ i ~ a r y  jurisdict~on doctrin 

S u n ~ o ~  an petitions in d e t e ~ ~ n i n g  wh 



3 

inis~ative agency is considering or 

may consider a single issue relevant to the case. In d e t e ~ i n i n g  whether to stay 

action while wa~ting for the CC’s administrat~ve 
7 

9 factors identi~ed by ef Opening Brief at 10- 

10 First, the resolution of whet~er ETFs are rates will not necessari~y d e t e ~ ~ n e  the 

11  

12 

13 

14 

outcome of the claims of California residents. The Court of Appeal recently held that the 

m o n e t a ~  claims against certain d e f e n d ~ t s  must be resolv 

v. Ci~gular Wireless (2005) 129 Cal. App. 4t is development, other 

I5 defendants are considering whether to seek to compel some or a11 plaintiffs to arbitrate 

their claims for monetary relief. (Def Opening Brief at 1 :25-28.) The Court can address 

the arbitration issues while the CC proceedings are pending. t is entirely possible that 

some or all m o n e t a ~  claims will be ordered to arbitration and resolved before the FCC 

issues its decision. 

17 

18 

19 

20 

21 Second and third, in invoking the  prima^ jurisdiction doctrine the Court 

22 already determined that the issue pending at the FCC can best be determined in that 

ecide that issue wil 

aws concgrni~g the ~elevant issue. 

t i ~ p o ~ n t l y ,  the Court considers the interests of j u ~ i c ~ a  

ourt’s general inclination is not to stay 



Cases must move f o ~ ~  
6 

9 (regarding  bitr ration) and rvyn S ~ r e g ~ a i n g  

0 he COUI-~ is concerned about the rejudice to Plaintiffs of grant~ng a stay given 
I 1  

12 

13 

that stay o f  the entire action will delay the ultimate resolution of their claims. As noted 

above, the Court ~ i g h t  order laintiffs to arbitrate their claims for m o n e t ~  relief and the 

parties can conduct and complete any arbi~ation independent of the FCC’s deliberations. 

15 If arbitration is not required and a class is certified, then the size of any ETF class 

presumably grows daily as consumers pay the ETFs to terminate their calling plans. The 

erefore, it size o f  the class would likely add to the complexity of any d i s t ~ b u t i o ~  pl 

will assist the admin~stration ofjustice to resolve the class c e ~ i ~ c a t i o n  issue early so that 

the Court can address the merits as soon as the FCC issues its decision. 

17 

18 

19 

20 

2 1 injunctive relief go f o ~ ~ ~  in this action, then they should proceed expedit~o~sly~ Some 

22 

23 E ct the behavior of tho~sanas of consu 
24 

25 

26 

evidence in this case suggests that ETFs were designed to affect consumer behavior and if 

~ ~ j u n c t i v e  relief sooner rat 

th elay may also affect ow the case is resolve on the merits. ~ a r ~ e r s ,  2 C 

27 at 40 1-402, refers to Rohr Ind~stries, Inc. v. ~ington  ~ e t r o ~ o l i t a n  Area Transit 



3 before its wor 

9 February 2005 and the CT etition was fiIed in issued a public 

1 0 notice, commence a proceeding and solicited public comment o 

Exh I, K), but has not ~ o u n c e d  when the public comment peri 

Although the FCC’s proceedings are moving at a reasonable 

hearing process or time frame for the FCG’s decision and any decision may be subject to 

rgconsideration. After the FCG resolves the issue, its decision may be appealed to a 

I I  

12 

13 

14 

15 

federal court. 47 U.S.C. 402(a). Therefore, there is merit to collecting documents and 

17 

18 

19 

20 

2 1 

cposing witnesses now rather than awaiting the t e ~ i n a t i o n  of what might 

year administrative process. 

The Court is also concerned about the prejudice to 

to undergo the expense and distraction of the civil litigation process while waiting for the 

22 

23 

24 

25 

26 

FCC’s decision. This burden is not inconsequential. The Court notes, however, that the 

iscovery. In additio 

27 



otio ass ce ase ea e 

2 court to reso 

3 T rt is 

7 

9 

10 

11  

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

2 

27 

(2004) 9 1.01 (active judjcia1 manage men^ is intende “to bring about a just resolut~on of 

dily and economically as possible.”). California case law 

issue to an administrative agency 

delay. ~armers ,  2 Cal4th acific Cas & ~lecrr i c  Go. (1999) 77 

App. 4th 287,300, both conclude with statements that although the lower courts are 

directed to stay the judicia proceedings, the lower court should also monitor the progress 

of the a ~ m i n i s ~ a t i ~ e  proceedings to ensure against ~ e a s o n ~ b ~ e  delay. 

In these circumstances, the Court concludes that the best course of action is to 

deny the motion to stay the proceeding in its entirety and to move the cases along as far as 

is prudent in light of the associated burdens and benefits. The arties can complete 

sorting out the pleadings in light of roposition 64’s amendments to the UCL; Plaintiffs 

can pursue class certification so that a class will be certified (or not) when the FCC issues 

its decision; Defendants can move to compel  bitr ration so that Plaintiffs (and perhaps a 

plaintiff class) will know where to pursue their monetary claims, and the parties can 

collect evidence 

ocations or emp 

also save significant time in getting the case 

ories are still fre 

arties to confer r e g a ~ d ~ n ~  what iscovery and issues can be pursued profitab~y before the 



w cie e 

60 Y 

3 

3 he Cou ocate any case law t e idea of recognizing 
5 

6 

7 
el case ~anagement approach this order may 

8 groper subject for a~pellate review. C.C. 

9 

1 

12 

13 

I 

r July 13, 2005, at 390. At that time counsel shod 

prepared to address the state of the p~ea~ings,  w ~ e ~ e ~  

compel arbitration, when Plaintiffs intend to re-file their motion for class certification, 

1 5  and what other issues and discovery may be pursued effectively while waiting for the 

FCC's decision. 
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19 
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Dated: 

21 DGE OF THE SUPERIOR C 
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r i  laintiff, 1 

Y. 1 
1 

ON W ~ ~ S S  S E ~ ~ C E S ,  LLC, 1 

) Civil Action No. 

/-~, 

efendant. 

_ L  - 
P~aintiff, Palrtcia Brown, by her at tom~s ,  brings this achen on behalf of hkself 

~ ... _. . 
other similarly situated businesses and individuals, against d e f ~ ~ [  Verizon Wire&&.S&es, 

:.:-: ?2 

~ ‘ V e ~ ~ ~ ’ ~ ,  and on ~ n f ~ ~ a t i o n  and belief, except as IO her own acts, alleges as follows:‘ 

1. This is a  cons^^ class action lawsuit filed to redress unfair and ~ n g ~ l  

ractices inflicted by Defendant OR Florida residents: the imposition of unlawful arbitrary 

penalty clauses in connection with the early t e ~ j n a ~ i ~ n  of cellularlPCS telephone (“cell phone”) 

service COntraCfs and Che locking of cell phone handsets to make i t  impossible or impracticable 

for customers to switch cell phone providers wirhout purchasing a new handset. 

2. Plaintiff seeks relief in this action pursuant to the Florida Deceptive and Unfair 

Trade Practices Act, Ffa. Stat, $501,201, et seq. ~ F ~ ~ ~ ~ ,  i ~ i ~ ~ i ~ u ~ l y  and BS a class action 



locks (as d e ~ b ~  more fully 

below), so that the hasldset will work only with the network of Verizon ( 

disabled from o p ~ t i n g  on competito~’ networks. P l a i n t i ~ ~ d  ~ e ~ b e ~  of the Lock 

Handset Class ~ o n t e ~ d  that the practice of pro 

and deceptive business practice which harms consumers. 

3. J u r i ~ i ~ o n  is proper in this Court as Defendant has engaged and continues to 

engage in unfair and deceptive practices in Florida in viotation of FDUTPA. ~ ~ n s ~ j ~ . t i ~ n  i p  d s n  

proper pursuant to F.S.A. $48.193(1 )(a) as Defendant OperatQ, conducts, engages in, or c d e s  

on a business or business venture in the State of Florida ~ ~ ~ j ~ t i o ~  is also p r o p ~ p ~ u ~ t  lo 

F.S.A. $48.193(1)@) as Defendant ~ommitted a todous act in this State by yirtue of its ~ ~ a w ~ l  

conduct targeted ai Florida and its residents, 

4. Venue is proper in Palm Beach C O U R ~  because: 

efendant transacts business, or has agents who are found or transact 

business in this county; 

b. Derendani commitid toniouv actions in this cuwity, and 

2 



I r.. SeIls its wireles 

m i c e  From V e ~ 2 ~ n .  The contract ~ ~ n ~ ~ n ~  a clause w ch purports to impose a flat-fee charge 

in tne event me contract is ~ e ~ ~ t ~  early. Plaintiff also p ~ b a s ~  from Ve~zon a Kyoc 

2035 cell phone handset that i n c o ~ ~ r a t e ~  a SPC lock, as efined below. Pl~nt i f f  ~on~inues to be 

a 5 u b s c ~ b ~  to Verizon’s service and con~inu~s to use the said Kyocera cell phone handset and 

Verizon service. ~ l a ~ n t i ~ i s  a consumer within the meaning of the A. 

7. Defendant Verizon Wireless Services, LLC ~ V e r i z ~ n ” ~  is a Delaware 

c o ~ ~ r a i i n n  with its principal place nf husinesn in Radmin&er, New Jersey. 

efendant Verizon is and at all times relevant hereto has bmn engaged in the 

business of providing cell phone service and related products and smiccs to the public in 

Florida and in other states. 

9. Plaintiff brings this action on behalf of herself and all others similarly situated 

under Rule 1.220ia) and (bX3) of the Florida Rules of Civil Pmedure on behalf af the 

malty Class and the Locked Handset Class, as defined in P ~ ~ p h  2 above 

(collectively, the “Clnsscs”). 

3 



b. W ~ ~ e r  defendant should be ~ J O ~ ~  to offer to unlock the h ~ d s e t s  

~ ~ c h ~ ~  by ~ l ~ n ~ i ~ ~ d  the Locked 

c. 

locked handsets. 

12. 

Whether Verjzon should be enjoined fbm pm 

Pursuant to Rule 320 {a)(2), there are qu~ions  of law or fact common to the 

Termination Penalty Class, including, hut nnt limited to, &e following: 

a. Whether the termination penahy clause common to all Verizdn contracts 

is unlawful, unfair, void or ~ ~ f o ~ ~ a b l e ~  

b. Whether Verizon should be required to make restitution to Class members 

of the ~ ~ i ~ a ~ i o n  penalties that it has collected, 

C. Whether Verizon should be required to disgorge the t ~ i n ~ t i o n  penalties 

that it has collected; 

d. Whether Verizon violated the provisions of the ~ ~ U T P A  and/or other 

provisions of law; and 



e, 

r ~ s p ~ t i v e  Class in the same manner. 

u ~ u ~ t  to Rule 1.220(a)(4), Plaintiff will fairly and adequately represent 

inter-& of thc Classcs bccausc the intcrcsts of tlic ~ ~ ~ I i ~ ~ ~ a s  a p ~ c l ~ ~ e i  or V ~ i ~ l i  wiicless 

t ~ ~ ~ h o n e  services and handset are co~ncident to, an not ~ t a g ~ ~ i s t i c  to, those of the other 

members of the Classes. Furthennore, Plaintiff has retained compet~nt counsel e x p e ~ ~ c  

c o ~ ~ ~ d  other class action iitigatim. 

15. This action should proceed as a class action under Rule I.220(b)(3) because 

questions of law and fact predomin~~e aver any question affecting only individual Ciass 

members, Furthmore, the prosecution of separate actions by i n ~ v i d u ~  members of the 

Classes would create a risk of inconsistent or varying adjudications establishing i n G Q ~ P ~ i ~ l e  

standards of conduct for Defendant, 

each member of each Class to bring an individual action because the bringing of such actions 

would put a substantial and unnecessary burden On the courts of this State. 

addition, it wouid be undesirable and impracticable for 

16. A class action is superior to oder available means for the fair and efficient 

adjudication of this dispute. The damages suffered by each indiyidual Class member may be 

relatjudy small, esppeclally given the 'burden and expense of individual pmwcution ofthe 

complex and extensive litigation necessitated by the ~ e f e n d ~ t ' s  conduct. Furthermore, it 

5 



provides the benefits of single ~ j u d i 6 a t i ~ ~  fxodorny of scale, and c o m p ~ ~ n s i v e  s u p ~ j s i o ~  

by a single court, 

wireless customer service 

apxments it dis~butes on preprinted standardized forms ihat are not subject to m~di~cation or 

negotiation and are presented to prospective subscribers on a “take it or leave it” basis. Each of 

the defmdant’s service agreements is a contract of adhesion under Florida law. 

18. Each of the Defendant’s service agreements includes, as a tern and condition o f  

service, that subscribers pay early termination penatties if for any reason they seek to t ~ ~ n a t ~  

service before the expiration of the contract period. Typically, defendant’s wireless sewke 

agreements expressly require, as a term and condition of service, that customers terminating 

SeWiCe before the expiration of a specified term will pay penalties of $1 75.00 per telephone 

number, These early t e ~ i n a t i ~ ~  penalties are also due if the d e f ~ ~ ~  t ~ j n a t ~  the 

agreement. for, among other things,  pa^^^ by the customer. 

19. In addition, plaintiff is informed and bciicvts that dcfcndant rcquires its 

customers to renew their initial contract term each time a change in service is requested as a 

6 



subscribers, Le., their n o n - c ~ ~ ~ ~ t ~  customers, a r ~  requiid, as a Lena aid condiiion of s d c e ,  

to initially ~ o ~ j t  to defendant's wireless services for a ~~~~ term of at least one year. 

Hence, should ~ 1 ~ n t i ~ Q r  another member of the Termination Penalty Class t ~ j ~ ~ t ~  service 

before expiration of the contract period for my reason, the consumer must pay ewiy t e ~ ~ t i Q n  

penalties of$175.00 per telephone number or altmmtively continue paykg for the ~~~t~ 

senice until expiration of the tern, longer than he or she othwwise would have if not for the 

early t ~ i n a t i o n  penalty, 

21. P ~ ~ t i f f  and Class members are further strongly ~ ~ o u r a g ~  and, as a practical 

rnarrer emrlveiy p r e v ~ n t ~ ,  &om t e ~ i ~ a t ~ n g  service with Defendant because all other major 

wireless providers who provide service to the vast majority of Florida consumers also require 

p a p e n t  of early termination penalties in similar amounts and subject to similar terms. 

22. Plaintiff is informed and believes that defendant's early te~inatiQn penalty 

~ r ~ ~ j ~ i ~ n s  have penmind d e f ~ ~ t  to collect ~ e n u e s  and generate enormous profits as a 

result QE (a) the payment of the eady termination penalties; and @)the revenue generated by 

tethering plainti@ to defendant's service for at least the original contract period. and, in most 

7 



24. The ~ ~ i n a ~ o n  penalty does not vary during the term of the contract. The 

customer is required fo pay the full penalty whether he cancels one day after the contract goes 

into effect or one day before the date it is schedul 

25. The t e ~ i n ~ t i ~ n  penalty i s  not a reasanable mezEuw of the anticipated or pctuall 

loss that the t e ~ ~ t i ~ n  causes Verizon. 

26. The t e ~ i ~ a t i o n  penalty is not designed to compensate Venton for any damages 

arising &om the termination, but rather is designed to lock in the subscribers of Verizon and 

serve as a disincentive to prevent Verizon subscribers from switching to competing services, 

27. The early bxnination penalties imposed by defendant are ~consciona~le ,  void 

and u n ~ f o ~ ~ b l e  penalties and constitute an M ~ l a w ~ l ,  unfair and deceptive practice under the 

p~visi~ns of the FDUTPA. 

28. The cnrly tcrmination pcnalty i s  JIVL ~i MCE charged by Verizon, nor is it a rate 

component. 

8 



31. V ~ ~ n ’ s C ~  dsets util~ze SPC locks (‘“SPC” is an acronym for “service 

SPC code is usually a six-digit number b a d  on an aigorkhin of the 

handset ESN {e lec~nic  serial number). The carrier provides the a l ~ o r i ~ ~  to h ~ d s ~  

en use the a ~ ~ o ~ ~  to set ~ ~ t i a ~  SPC code value on new 

m ~ u f ~ t ~ ~  handset% 

handset with an SPC lock will not allow access to its 

unless the p~~~ Erst inputs the correct SPC code. Since the SPC code could be my 

random six-digit number, it is impossible LO program the handcet without knowing the cnde nr 

t h e ~ g ~ r i ~  horn which the code is derived. 

33. The programming functions protected by the SPC lock include p ~ ~ ~ i ~ g  of 

the phone number, canier Srcl (system identification) codes, and P W s  ( p r e f e d  roaming 

lists). Each of these programming functions i s  essenlial to setting up the handMt to operate on a 

cellular@Cf network. By blocking access to these p r ~ ~ ~ m i ~ g  functions with an SPC lock, 

Verizon ensures that the handsets it markets cannot be ~ ~ ~ r n e d  for use with rival carriers 

orher than Verizon. 

34. If the hmdsel is unlocked either by obtaining thr SPC cude 01 by using special 

computer equipment to reset the SPC: code to B known value, it takes QDIY a few minutes to 

9 



Complaint as if fully set forth herein. 

37. The ~ e f e n d ~ ~ ’ s  actions, as alleged herein, ~ ~ n s t ~ t u t ~  the “‘conduct of my 

commerce” within the meaning of F ~ U ~ ~ A ,  Ha. Stat. $5 50 1.20 1, 

38. Plaintiff pnd thc G i m ~  ~ ~ ~ ~ G I L I ~ G W  l i d Y G  suswjntld an ~ ~ l n a ~ l ~  Ioss as a result of 

Verizon’s unfair, deceptive and misleading conduct related to i ts handset locking practices, and 

seek injunctive relief in order to force Verizon to alter its conduct related to its handsel locking 

practices and its t ~ ~ n a t j o n  penalty practices. 

laintiffand the Classes are entitled to actual damages, i n j ~ c ~ i v ~  ~ l i e ~ ~ d  

reasonable attorneys’ fees, ~ ~ u ~ t  to FDUTPA. Fla. Stat 55 501 2111 et fcrl 

~ E ~ O N ~  CAUSE OF ACTgDN 

Eautable Relief 

laintiff incorporates by re fmce  and realleges paragraphs 1-35 ofthis 

CompIaint as if fully set forth herein. 

41. Verizon continues to impose, collect and retain early t e ~ i ~ t j Q n  p~al t ies  h r n  

its customers. The im~ositicn, collection and Tet~~tion of these penalties viclate provisions of 

I 

10 



42. Verizon also continues io deceptive bute h ~ d s e t s  

with SPC locks. 

~ t ~ t l ~ d  to a Cow order 

osition o f  its early t ~ ~ i ~ t i ~ n  p ~ ~ ~ t i ~ $ ;  r e ~ n d  to Flori 

~ ~ u n f ~  rnllectd purruanr to the jmp~sitio~ of swh p ~ ~ t i e s ~  disclose the existmcc and cffccts 

of the handset locks it ~ p l o y e ~  offer la unlock the h ~ d s ~  e of 

charge, and to publicize such offer in a suitable manner, cease the secret p r o ~ ~ i n g  and 

selling of handsets with SPC locks; and cease the dissem~~ation of materials 

the handsets are incapable of being activat with any other wireless carrier. 

MOUEST FOR RELIEF 

EREFORE, p l ~ n t i ~  on her own behalf and on behalf of the othw rnembem of 

Classes, q u e s b  judgment and relief on AI causes of action as follows: 

A. An ordcr ccit iryiq &dl his a~ilun is properly brougnnr and may be ~ ~ n t ~ n ~  a$ 

a statewide class action under Rule 1.221 of the Florida Rules of Civil Procedure, that plaintiff 

be appointed as the Class Representative, and plaintiff 5 counsel be appointed Class Counsel; 

B. An order requiring VeFizon to cease and desist alI deceptive, unjust, and 

u ~ e ~ ~ n a b l e  practices described herein; 

C. ~ 5 ~ p ~ ~ a i o ~  damages in an mount tp e proven at trial, including alf damages 

pmvided for by statute and all c ~ n ~ q u ~ t i a l  and incid~tal damages and costs suffered by 

11 



By: u +a%_-, 
kk$e A. Goldsteih 

Fla Bar No. OM4088 
2825 University Drive, Suite 350 

954-341 -OM4 Telephone 
954-341 -0855 Facsimile 
Email: jgoldst~n~wg-law.com 

-and- 

Coral springs, n 33065 

' MAGER WHITE & GOLDSTEIN, LLP 
Ann D. 'White 
Michael J. Kale  
Lee Albert 
One Pitcaitn Place, Suite 2400 
165 Township Line Road 
Jmkintcwn, PA 19046 
(215) 681-0273 Telephone 
(2 15) 48 1-027 I Facsimile 
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. .. ... -. . . 

. Zobxist ~ ‘ P ~ ~ ~ t i ~ ) ,  ~dividual~y and a s  the r e p ~ s e n ~ t ~ ~ e  of a 
_ I  . 

Iinois, brings this breach of c o n ~ c r  . *  

action against v ~ ~ i z o n  ~ i r e ~ e s s ,  Cellca P ~ ~ ~ ~ ~ ~ i ~ ,  and ~ ~ r ~ z o n  Cornrn~nj~t~o~s Inc. 

( ~ o ~ l ~ t i v ~ l y ,  Verizon ~ ~ r e ~ e s s ~ ,  and tilieges the folbwing $on j n f o ~ a t i ~ n  ad belief, 

except for the a ~ ~ e ~ a t j o ~ s  p 
. .  owledge: . . 

. . .  



1 
! 

. !  . .  
i 

. .  

one s 

c~arge t ize 

. .  . .  

4. e $~75.0~ “”Eariy ~ c e l l a ~ o ~  Fee” is ot a reasonable e s ~ m a ~ e  o 

erizon Wireless might suffer if a customer cancels her agreement before the end of i t s  

5. The $175.~0 ‘ ~ c ~ l l a t i ~ ~  Fee” is an illegal contract penalty, because 

ireless c o ~ d  easily ascertain the a m a l  damage it wiIl suffer if a customer 

cancels her agreement before the end of the Service Term; @) the “Eariy Cancellation Feeya is 

not a r e ~ o ~ a b l e  e ~ t i r n ~ ~ e  of any h ireless might suffer if a c u s ~ ~ e r  cancels 

agreement before 

i ~ ~ o s e s  the ““Early C ~ c e l ~ ~ o n  Fee” as a m a s  of forcin~ c ~ ~ o r n e ~  e i ~ e r  no 

their agreements or to rescind their ~ ~ ~ e ~ l a t i ~ ~ ,  

end of the Service Term, and (e) Verizon ~ ~ e l e s s  threatens an 

6.  nder the laws of Illinois, V e ~ z o ~  Wireless custam~rs 

re 

. . .  . . .  . . . . , , .  . . . . .  . . . . . . . -  . , . . . . ,  . .  ..:. 



t .  
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. .  

! 

or cellatio 

Highland, Madison Cowtty, 
! 
! efendant Verizon Wireless is headquartered in Bedminster, New Jersey. 

eading prQv~der of 

C o ~ u ~ i  cations 

Verizon Comm~ications Inc. owns fifty-five percent (55%) of the joint venture. 

YSE:VZ) and Vodafone Group plc 

arb.lership is a Defaware general partnership 

principal place of business in New Jersey and doing business as V e ~ z ~ n  . .  Wire1 

Partnership is a joint v e n ~ ~  betwken ~ e r i z o ~  Communications Inc. and Vod 

PIC, through which the .S. *less business of Veizon C o ~ ~ i c ~ ~ i o n s  Inc. and V ~ d ~ f o ~ e  

. Verizon C o ~ ~ ~ t ~ o n s  Inc, is the majority owner of Cellco ~ ~ ~ r s h i p .  

3 
. .  

z .. ~ . .. . .  , . . e  



ess is subject to j ~ i s d i c t i o ~  in 

stores and conducts business throughout the State. Verimn 

and made or p e r f o ~ e ~  con~acgs s u b s ~ ~ ~ l l y  connected with this State. 

15, 

and because Verimn ~ ~ 1 ~ ~ s  does business in Madison County. V ~ r i z o ~  Wireless is 

not a resident of Illinois. 

ireless cannot r e ~ ~ v ~  

~ s ~ c t ~ o n .  ~ l ~ * t i ~ ~ s s ~ ~  no federal ques~on and her 

~0~~ less than $75,000, ~ ~ c ~ u s i v e  of all damages an laihtiff expressly d i s c l ~ ~ ~  any 

ireless Safes Y 

, .. *. . . . . .  



e 

class oliar a 

es: 

~ ~ ~ d i ~ g  charges on y5ur account. . 
reless Sales” is attached as E x ~ b i t  

resurnably, the “EarIy C ~ c e l l a t i o ~  Fee’’ Veri~n Wireless charges its 

? 

i 

22. ’ In July 2001 Plaintiff agreed to use erizon ~ ~ ~ i e s s ’ s  cellular service for a 

tw0-y~~ Service correct copy of the one-page r ire less Service ~ r d e r  

es not possess a copy of any ‘‘ 

Wireless Sales Terms b ~ o ~ ~ ~ ”   number^ ~32CI/OI, erizon Wireless’s uTems an 

Condi~ions” for ““Wirekw, Sales’’ n ~ b e r e ~  4432C10/01 is attached as Exhibit I. 

reless sent Plaintiff ~ 5 n ~ I ~  bills on which it ~temized 

she owed for Verizon Wireless‘s cellular service. 

..... .. . . . . I  



i~eless s 

ee” ss 

&ti0 ZQ ess 

nalize 

time it 

175.00 was not a reasonable ~ t i ~ a t ~  of the harm, if any, suffe 

cancelled the agreement. 

age. 

30, By imposing $ ~ 7 5 . ~ 0  “Eariy ~ ~ c e ~ l a t i o n  Fee,’’ V e ~ z o n  Wireless intend 

either to force Plain?+% into rescinding her cancellation, or to penalize her for canceling, 

d f * ~ c i ~ g  her to pay 

O R , ~ O  charge PI aintiff only the aano 

case is not l i ~ ~ t e d  to ess’s breach of its contract with P ~ ~ n t ~ f f ~  h o w ~ v ~ r ,  

ecause V ~ ~ ~ n  ~ ~ e I e s s  routir)efy and syst~m~ti~y breached the same C O R ~ C ~ ~  

o~l iga t iQ~s  owed to its other c ~ t o ~ ~ r s  who cancelled their a ~ e e ~ e ~ t s  with 

“E 



i 1 . .. .-_ .. . .. 

bills in court proceedings; 

the customer to invoke arbitration by the Amerkan Arbitration‘hsuciation under its 

~ o ~ e r c i ~  A r ~ ~ ~ a t i o n  

e form ~ b i ~ t i o n  clause in its form cun~acts p ~ o ~ s  to require 

Xes, and to: a) select an ~ b i ~ t o r  ~~o 

c u ~ ~ m e r ;  and, perhaps, b} j o i ~ t ~ y  V e r j ~ n  Wireless select a r b i ~ ~ t o r  / u~pire,  

fees and expenses will be shared equally by Verizon Wirelkss and the customer; c) pay the 

cost of his or her own experts, who will be needed to attest to the fact that V ~ z u n ’ ~  conduct 

~ o n s ~ ~ t ~  fraud and brea cost of his or her o~ ~ ~ o ~ e y ,  or go 

the ~ ~ i ~ ~ t ~ o n  p r o c e s s ~ ~ o ~ t  ‘an attorney. since e amount of Plainti 

class’s claims about V ~ z o n  Wireless’s “Early C ~ ~ l i a t i o n  Fee’’ was on average less than 

$175.00, it would be difficult if not impossible for them to pursue the arbitration because they 

have to spend more in ~ ~ i ~ a ~ i o n - r e l a t ~  costs than the ~isputed claim am0 

e arbi~ration clause its f ~ r ~  a ~ e e ~ e n ~ ,  

! 

i 

j 



ctive icati on 

class ivel 

e “E 

cus~o~ers ’  credit ra~gs. 

36. Pursuant to 735 ILCS 5/2-801, Plaintiff brings this action on behalf of 

~ol~owing class of persons (~e .“~lass”) :  

Z persons in I ~ ~ i ~ o i s  who were billed “Early C ~ ~ ~ l l a t i  
err (or substantidly similar tenniriation or cancellation fee) 

Verizon Wireless when they cancelled their agreement before 
the end of its Service Term. 

’ 

class ation is proper in 37. 

a. n i ~ o ~ a t i o ~  and belief, the Class consists of ~ o u s ~ ~  of person 
residiFg throughout Illinois and, rhus; is so ~ ~ e r o u s  ~~tjoin~er o 
members is impracticable; 



edin if 

efore the end of their 

y supposed a ~ e e r n ~ ~ t  by 

42. ireless was o b ~ ~ ~ a t e d  

other Glass rn~rnb~rs only for the charges they a c t ~ l l y  owed. 

43. Verizon Wireless charged Plaintiff and the other CIass members “Early 

C a ~ c e l l ~ o n  Fees” for c&ceIing ir agreements with Verizon Wireless. 

’ were illegal ~ ~ ~ l t i e s .  

not owe. 

45. eless breached its contracts with Plaintiff and @e other 

ancellation Fees” upon them &d by using certain ~ o ~ ~ c ~  

provisions against them. 

ass 



i 

dass 

e.  

a i n ~ i f ~  repeats and re-alleges the preceding paragraphs as if alIeged 

e Class p u r s u ~ t  to the 

50. Verizon Wireless rephrly and systematically imposes an “Early 

e’’ on every c u s ~ Q ~ ~ r ~  ~ ~ ~ ~ i n g  Plaintiff and every other Class member, who cancels her 

 less before the end of its S e ~ i ~  Term. 

51. ireless knows and hasdways 

an i’Ilegd pem~ty. erizon Wireless inte &e fee to pendize its cus~Q~er~ .  

reless m~s rep re~n t~d  to laintiffand the other Class 
. .  

. . .  

. .  
’ they owed the $175.00 “‘Early Ctuiuidellation Fee,” eiren though Verizan Wireless knew the 

“E 
_ .  

cell er 
I .  

ire 

an e same bil 



99 

ireless intended . ,  that, 

enalty, ~ l ~ n ~ ~ f ~  and the other Class members would believe they we 

y C ~ c e l l ~ i o n  Fee.’? 

endty, Plaintiff and the other Class ~~mbers would believe they were required to pay 

Zhe ‘“Early Cancellation 

59. reless’s ~ i s r ~ p r ~ e n t a t i o ~  and omj~ions were rnateri 

they had known the “Early Cancellatidn Fees” were illegal penalties that 

was not authorized to charge and they did not owe, Pl~nti~ the other ~ l ~ s m e m b e r s  

would have refused to pay ~~~. . .  

60. V~~ ~~~eless’s ~ i s r e p ~ s ~ ~ ~ ~ ~  and o~issions injured ~ l ~ ~ t i f f  and 

I 
i 

aw 



. ____. ....... ,- ..... - .. ..-_ .... 

r is t  an er ers 

6tr re jus 

1 1 I West Washington Street: 
Suite 133 1 
Chicago, Illinois 6~602 .’ 
Ph: 3 1 2 . 2 2 0 , ~ ~ O ~  

1 

espectfully submj~ 

1;. Thomas Lakin 
Bradley M. Lakin 
Richard J. Burke 
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Be sure to also review the Customer Information Overview. 

The following applies to our calling plans except Prepay plans, whic 
governed by our PreDav Wireless Service Aareement. 

We're Verizon Wireless. Please carefully read this agreement, including the 
calling plan or plans you've chosen, before filing it in a safe place. 

IZO 

(Para una copia de este documento en espanol, lame ai 1.800.922.0204 o visite 
a nuestro website a www.espanol.vzwshop.com.) 

By accepting this agreement, you're bound by its conditions. It covers important 
topics such as how long it lasts, fees for early termination and late payments, our 
rights to change its conditions and your wireless service, limitations of liability, 
privacy, and settlement of disputes by arbitration instead of in court. If you accept 
this agreement, it will apply to all your wireless service from us, including all your 
existing calling plans and other lines in service. 

Your Calling Plans 

agreeing in advance to do business with us. Calling plans describe these prices 
and your minimum term. To the extent any condition in your calling plan 
expressly conflicts with this agreement, the condition in your calling plan will 
govern. If at any time you change your service (by accepting a promotion, for 
example), you'll be subject to any requirements, such as a new minimum term, 
we set for that change. 

Your Rights To Refuse Or Cancel This Agreement 
IS AGREEMENT STARTS WHEN YOU ACCEPT. 

Paragraphs marked I'm " continue after it ends. You accept when you do any of 
the following things after an opportunity to review this agreement: 

OUR CALLING PLANS BECOME PART OF THIS AG 
he prices you pay may depend in part on how long-the 

Give us a written or electronic signature; 
Tell us orally or electronically that you accept; 
Activate your service through your wireless phone; 
Open a package that says you are accepting by opening it; or 
Use your service after making any change or addition when we've told 
you that the change or addition requires acceptance. 

customer agreement (if you're already a customer) without additional fees if you 
tell us (and return to u on any wireless phone you got from us 
with your new service) YS of accepting. You'll still be responsible 
through that date for the new service and any charges associated with it. 

.veri2 %ex I2 

http://www.espanol.vzwshop.com
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phone from an agent or third-party vendor, you should check to see if they 
charge a separate ~ermination fee.) If you terminate your service as of the end of 

entitled to any partial month credits or refunds. You may be able to take, or 
"port," your current wireless phone number to another service provider. If you 
request your new service provider to port a number from us, and we receive your 
request from that new service provider, we'll treat it as notice from you to 
terminate our service for that number upon successful completion of porting. 
After the porting is completed, you won't be able to use our service for that 
number. You'll remain responsible for any early termination fee, and for all fees 
and charges through the end of that billing cycle, just like any other termination. If 
you're porting a phone number to us from another company, we may not be able 
to provide you some services, such as 91 1 location services, immediately. 

Your service is subject to our business policies, practices, and procedures, which 
we can change without notice. UNLESS OTHERWISE PROHIBITED BY LAW, 
WE CAN ALSO CHANGE PRICES AND ANY OTHER CONDITIONS IN THIS 
AGREEMENT AT ANY TIME BY SENDING YOU WRITTEN NOTICE PRIOR TO 
THE BILLING PERIOD IN WHICH THE CHANGES WOULD GO INTO EFFECT. 
IF YOU CHOOSE TO USE YOUR SERVICE AFTER THAT POINT, YOU'RE 
ACCEPTING THE CHANGES. IF THE CHANGES HAVE A MATERIAL 
ADVERSE EFFECT ON YOU, HOWEVER, YOU CAN END THE AFFECTED 
SERVICE, WITHOUT ANY EARLY TERMINATION FEE, JUST BY CALLING US 
WITHIN 60 DAYS AFTER WE SEND NOTICE OF THE CHANGE. 

Your wireless phone is any device you use to receive our wireless voice or data 
service. It must comply with Federal Communications Commission regulations 
and be compatible with our network and your calling plan. Whether you buy your 
wireless phone from us or someone else is entirely your choice. At times we may 
change your wireless phone's software or programming remotely and without 
notice. This could affect data you've stored on, or the way you've programmed, 
your wireless phone. Your wireless phone may also contain software that 
prevents it from being used with any other company's wireless service, even if it's 
no longer used to receive our service. 

Your Wireless Phone Number And Caller ID 
You don't have any rights in any personal identification number, email address, 
or identifier we assign you. (We'll tell you if we decide to change or reassign 
them.) The same is true of your wireless phone number, except for any right you 
may have to port it. Your wireless phone number and name may show up when 
you call someone. You can block this "Caller I D  for most calls by dialing *67 
before each call, or by ordering per-line call blocking (dialing *82 to unblock) 
where it's available. You can't block Caller ID to some numbers, such as toll-free 
numbers. 

Wireless phones use radio transmissions, so we can't provide service when your 
wireless phone isn't in range of one of our transmission sites, or a transmission 
site of another company that's agreed to carry our customers' calls, or if there 
isn't sufficient network capacity available at that moment. There are places, 
particularly in remote areas, with no service at all. Weather, topography, 
buildings, your wireless phone, and other conditions we don't control may also 
cause dropped calls or other problems. 

age, and other charge 
ne accepted, even if y 

uthorize its use. These 
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clude other charges also 
es. They aren't taxes, 
rt, and are subject to 

pay fees to begin service or reconnect suspended 

ome rate area and a local calling area (which may be different). 
service. Usage charges may vary depending on where, when, and how you call. 

en you call from inside a local calling area to somewhere outside of it, or call 
from anywhere outside a local calling area, there may be toll, regional calling, or 
long distance charges in addition to airtime. (We provide or select the long 
distance service for calls on our network.) When you make a call inside your local 
calling area that uses a local phone company's lines (for example, a call to a 
typical home phone number), we may charge landline or connection fees. We 
charge airtime for most calls, including toll-free and operator-assisted calls. 
~dditional features an services such as operator or directory assistance, call 
dialing, calling card use, call forwarding, data calls, automatic call delivery, voice 
mail, text messaging, and wireless Internet access, may have additional charges. 
Features such as call waiting, call forwarding, or 3-way calling involve multiple 
calls and multiple charges. 

rges set by the government. We 
may not always give advance notice of changes to these items. If you're tax- 
exempt you must give us your exemption certificates and pay for any filings we 
make. 

oarning And Roaming Charges 
ou're "roaming" whenever you make or receive a call using a transmission site 

outside your home rate area, or using another company's transmission site. Your 
wireless phone may sometimes connect to and roam on another company's 
network even when you're within your home rate area or local calling area. There 
may be extra charges (including charges for long distance, tolls, or calls that 
don't connect) and higher rates for roaming calls, depending on your calling plan. 

our 
m Your bill is our notice to you of your fees, charges and other important 
information. You should read everything in your bill. We bill usage charges after 
calls are made or received. We bill access fees and some other charges in 
advance. You can view your detailed bill online. We'll also send you a 
streamlined bill without call detail (or a detailed bill if you request one, subject to 
any applicable fee). We may charge a fee for bill reprints. If you choose Internet 
billing (where available), you waive any right to paper bills or notices. 

Your bill reflects the fees and charges in effect under your calling plan at the time 
they're incurred. You can dispute your bill, but only within 180 days of receiving it. 
You must still pay any disputed charges until the dispute is resolved. Charges 
may vary depending on where your wireless phone is when a call starts. If a 
charge depends on an amount of time used, we'll round up any fraction of a 
minute to the next full minute. Time starts when you first press SEND or the call 
connects to a network on outgoing calls, and when the call connects to a network 
(which may be before it rings) on incoming calls. Time may end several seconds 
after you press END or the call otherwise disconnects. For calls made on our 
network, we only bill for calls that connect (which includes calls answered by 
machines). Most calls you make or receive during a billing cycle are included in 
your bill for that cycle. Billing for airtime (including roaming) and related charges 
may, however, sometimes be delayed. Delayed airtime may be applied in the 
month it appears on your bill against airtime included in your calling plan for that 
month, rather than against the included airtime for the month when you actually 
made or received the call. This may result in charges higher than you'd expect in 
the later month. 

OW We Calculate Your Bill 

ce 
ur home rate area, redial. 

If the same number answers within 5 minutes, call us within 90 days and we'll 
give you a I-minute airtime credit. If service is inter~upted in your home rate area 

ore than 24 hours in a row due to our fault, call us within 180 days and we'll 
give you a credit for the period of interruption. These are your only righ~s 
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A BILLING ARRANGEMENT WITH VERIZON COMMUNICATIONS], LATE 
FEES WILL BE AT THE RATE SET FORTH IN SUCH PARTY'S TARIFFS OR 
THE TERMS OF SUCH ENT, WHICH MAY BE GREATER TH 
OUR LATE FEE RATE.) SO CHARGE FOR 
AGENCY FEES BILLED TRYING TO COLL 
may require an advance deposit (or an increased deposit 
simple interest on any deposit at the rate the law requires. Please retain your 
evidence of deposit. You agree that we can apply deposits, payments, or 
prepayments in any order to any amounts you owe us on any account. You can't 
use a deposit to pay any bill unless we agree. We refund final credit balances of 
less than $1 only upon request. We won't honor limiting notations you make on or 
with your checks. We may charge you up to $25 for any returned check, 
depending on applicable law. 

If Someone Steals Your 
If someone steals your wi 
courtesy suspension of service and monthly fees within the prior year, we'll give 
you one for 30 days, or until you replace or recover your wireless phone, 
whichever comes first. Until we grant any suspension, you're still responsible for 
ail fees and charges. You'll need to provide us a sworn statement about the theft 
if we ask for one. 

imit Or End Service Or This Agreement 
You agree not to resell our service to someone else without our prior written 
permission. You also agree your wireless phone won't be used for any other 
purpose that isn't allowed by this agreement or that's illegal. WE CAN, WITHOUT 
NOTICE, LIMIT, SUSPEND, OR END YOUR SERVICE OR ANY AGREEMENT 
WITH YOU FOR THIS OR ANY OTHER GOOD CAUSE, including, but not 
limited to: (a) paying late more than once in any 12 months; (b) incurring charges 
larger than a required deposit or billing limit (even if we haven't yet billed the 
charges); (c) harassing our employees or agents; (d) lying to us; (e) interfering 
with our operations; (f) becoming insolvent or going bankrupt; (9) breaching this 
agreement; (h) "spamming," or other abusive messaging or calling; (i) modifying 
your wireless phone from its manufacturer's specifications; (j) providing credit 
information we can't verify; (k) using your service in a way that adversely affects 
our network or other customers; or (I) allowing anyone to tamper with your 
wireless phone number. We can also temporarily limit your service for any 
operational or governmental reason. 

ify us. If we haven't given you a 

irectory lnformatio 
m We don't publish directories of our customers' phone numbers. We don't 
provide them to third parties for listing in directories, either. 

rivac 
We have a duty under federal law to protect the confidentiality of information 

about the quantity, technical configuration, type, destination, and amount of your 
use of our service, together with similar information on your bills. (This doesn't 
include your name, address, and wireless phone number.) Except as provided in 
this agreement, we won't intentionally share personal information about you 
without your permission. We may use and share information about you: (a) so we 
can provide our goods or services; (b) so others can provide goods or services to 
us, or to you on our behalf; (c) so we or our affiliates can communicate with you 
about goods or services related to the ones you already receive (although you 
can call us any time if you don't want us to do this); (d) to protect ourselves; or (e) 
as required by law, legal process, or exigent rcumstances. In addition, yo 
authorized us to investigate your credit histo at any time and to share cre 
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can occur. For training or quality assurance, we may also monitor or record our 
calls with you. 

ES, EXPRESS OR 
BY APPLICABLE LA 
R FITNESS FOR A 
ICE OR YOUR 

WIRELESS PHONE. WE CAN'T PROMISE UNINTERRUPTED OR ER 
FREE SERVICE AND DON'T AUTHORIZE ANYONE 
WARRANTIES ON OUR BE ALF. THIS DOESN'T D 
WARRANTY RIGHTS YOU AY HAVE AGAINST ANYONE ELSE. 

THIS MEANS THAT NEITHER OF US WILL SEEK ANY INDIRECT, SPECIAL, 
CO~SEQUENTIAL, TREBLE, OR PUNITIVE DAMAGES FROM THE OTHE 
You agree we aren't liable for problems caused by you or a third party; by 
buildings, hills, network congestion, tunnels, weather, or other things we don't 
control; or by any act of God. You also agree we aren't liable for missed voice 
mails, or deletions of voice mails from your voice mailbox (if you have one), even 
if you've saved them. If another wireless carrier is involved in any problem (for 
example, while you roam), you also agree to any limitations of liability in its favor 
that it imposes. 

Dispute Resolution And Mandatory Arbitration 
~0 WE EACH AGREE TO SETTLE DISPUTES (EXCEPT CE 
SMALL CLAIMS) ONLY BY ARBITRATION. THERE'S NO 
JURY IN ARBITRATION, AND REVIEW IS LIMITED, BUT AN 
ARBITRATOR CAN AWARD THE SAME DAMAGES AND RELIEF, 
AND MUST HONOR TNE SAME LIMITATION§ IN THIS AGREE 
AS A COURT WOULD. SF AN APPLICABLE STATUTE PROVIDE 
FOR AN AWARD OF ATTORNEY'§ FEES, AN ARBITRATOR CA 
AWARD THEM, TOO. WE ALSO EACH AGREE, TO THE FULLEST 
EXTENT PERMITTED BY LAW, THAT: 

OR 

(I) THE FEDERAL ARBITRATION ACT APPLIES TO THIS 
AGREEMENT. EXCEPT FOR QUALIFYING SMALL CLAIMS COURT 
CASES, ANY CONTROVERSY OR CLAIM ARISING OUT OF OR 
RELATING TO THIS AGREEMENT, OR ANY PRIOR AGREEMENT 
FOR WIRELESS SERVICE WITH US OR ANY OF OUR AFFILIATES 
OR PREDECESSORS IN INTEREST, OR ANY PRODUCT OR 
SERVICE PROVIDED UNDER OR IN CONNECTION WITH THIS 
AGREEMENT OR SUCH A PRIOR AGREEMENT, OR ANY 
ADVERTISING FOR SUCH PRODUCTS OR SERVICES, WILL BE 
SETTLED BY ONE OR MORE NEUTRAL ARBITRATORS BEFORE 
THE AMERICAN ARBITRATION ASSOCIATION ("AAA") OR BETTER 
BUSINESS BUREAU ("BBB"). YOU CAN ALSO BRtNG ANY ISSUES 
YOU MAY HAVE TO THE ATTENTION OF FEDERAL, STATE, OR 
LOCAL GOVERNMENT AGENCIES AND THEY CAN, IF THE 
ALLOWS, SEEK RELIEF AGAINST US ON YOUR BEHALF. 

(2) FOR CLAIMS OVER $10,000, THE AAA'S WIRELESS INDUSTRY 
ARBITRATION ("WIA) RULES WILL APPLY. FOR CLAIMS OF $10,000 
OR LESS, THE COMPLAINING PARTY CAN CHOOSE EITHER THE 

RELATED DISPUTES, AN INDIVIDUAL ACT 
COURT, OR THE BBB'S RULES FOR BIND1 

AAA'S SUPPLEMENTARY PROCEDURES FOR CONSUMER- 
ALL C 
RATIO 
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THE DISPUTE TO MEDIATE. THAT 
RIGHTS AND PROTECTIONS OF A 
THE MEDIATION CAN BE USED IN 
LAWSUIT. CONTACT US AT ~. 
THROUGH CUSTOMER SERVICE TO FIND OUT MORE. 

(4) IF YOU REQUEST MEDIATION UNDER OUR PROGRAM, 
PARTICIPATE IN GOOD FAITH IN AT LEAST ONE TELEPHONIC 
MEDIATION SESSION, AND THE MEDIATION DOESN'T RESOLVE 
THE DISPUTES BETWEEN US, WE'LL PAY ANY FILING FEE LATER 
CHARGED YOU BY THE AAA OR BBB FOR ONE ARBITRATION OF 
THOSE DISPUTES. IF THAT ARBITRATION PROCEEDS, WE'LL ALSO 
PAY ANY FURTHER ADMINISTRATIVE AND ARBITRATOR FEES 
LATER CHARGED FOR IT AND (IF THE ARBITRATION AWARD IS 
APPEALABLE UNDER THIS AGREEMENT) ANY APPEAL TO A NEW 3 
ARBITRATOR PANEL. WE MAY MAKE YOU A WRITTEN OFFER OF 
SETTLEMENT ANY TIME BEFORE ARBITRATION BEGINS. IF WE DO 
AND YOU DON'T RECOVER IN ARBITRATION MORE THAN 75% OF 
THE OFFERED AMOUNT, YOU AGREE TO REPAY US THE LESSER 
OF ANY FEES WE ADVANCED OR WHAT YOU WOULD HAVE PAID 
IN FEES AND COSTS IN COURT UNDER SIMILAR CIRCUMSTANCES. 

(5) ANY ARBITRATION AWARD MADE AFTER COMPLETION OF AN 
ARBITRATION IS FINAL AND BINDING AND MAY BE CONFIRMED IN 
ANY COURT OF COMPETENT JURISDICTION. AN AWARD AND ANY 
JUDGMENT CONFIRMING IT ONLY APPLIES TO THE ARBITRATION 
IN WHICH IT WAS AWARDED AND CAN'T BE USED IN ANY OTHER 
CASE EXCEPT TO ENFORCE THE AWARD ITSELF. 

(6) IF FOR SOME REASON THESE ARBITRATION REQUIREMENTS 
DON'T APPLY, OR A CLAIM PROCEEDS I 
WE EACH WAIVE ANY TRIAL BY JURY. 

bout YOU 
a You represent that you're at least 18 years old and have the legal capacity to 
accept this agreement. If you're ordering for a company, you're representing that 
you're authorized to bind it, and where the context requires, "you" means the 
company. 

gree~ent 
A waiver of any part of this agreement in one instance isn't a waiver of any 

other part or any other instance. You can't assign this agreement or any of your 
rights or duties under it. We may assign all or part of this agreement or your debts 
to us without notice, and you agree to make all subsequent payments as 



service representatives, and you have no other rights with respect to service or 
this agreement, ex as specifically provided by law. This agreement isn't for 
the benefit of any t party except our parents, affiliates, subsidiaries, agents, 
and predecessors and successors in interest. Except l o  the extent we've agree 
otherwise in the provisions on late fees and arbitration, this agreement and 
disputes covered by it are governed by the laws of the state encompassing the 
area code assigned to your wireless phone number when you accepted this 
agreement, without regard to the conflicts of laws rules of that state. 
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